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STATEMENT REGARDING ORAL ARGUMENT 

 Counsel believes oral argument is not necessary to the resolution of this case 

after remand, and is not requesting oral argument.  

STATEMENT OF THE CASE 

Mr. Hankston was found guilty of murder and sentenced to twenty (20) years 

imprisonment in the Texas Department of Corrections – Institutional Division.1   On 

appeal, Mr. Hankston argued that by obtaining his cell phone records without a warrant 

the State violated his rights under the Fourth Amendment and Article 1 § 9 of the Texas 

Constitution.  

In an unpublished opinion, the Fourteenth Court of Appeals affirmed Mr. 

Hankston’s conviction.2  Hankston filed a petition for discretionary review.  This Court 

denied review of Hankston’s Fourth Amendment claim, but granted review to 

determine if Article 1 § 9 of the Texas Constitution provided greater protection than 

the Fourth Amendment. This Court unanimously affirmed Hankston’s conviction.3    

Hankston filed a petition for writ of certiorari reurging his Fourth Amendment claim. 

On June 28, 2018, the United States Supreme Court granted certiorari, vacated the 

                                           
1  (C.R. at 180). 
 
2  Hankston v. State, No. 14-13-00923-CR, 2015 WL 3751551 (Tex. App. – Houston [14th Dist.], June 
16, 2015) aff’d 517 S.W.3d 112 (Tex. Crim. App. 2017), cert. granted, judgment vacated, 138 S. Ct. 2706 
(2018). 
 
3 Hankston v. State, 517 S.W.3d 112 (Tex. Crim. App. 2017), cert. granted, judgment vacated, 138 S. Ct. 2706 
(2018). 
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judgment, and remanded the case to this Court in light of the Supreme Court’s decision 

in Carpenter v. United States.4  

ISSUE ON REMAND 

In light of the United States Supreme Court’s Opinion in Carpenter v. United 
States, did the warrantless acquisition of historical cell phone records 
violate Art. 1 § 9 of the Texas Constitution? 

 
STATEMENT OF FACTS 

 
Background  

Hankston was the sixth suspect in the investigation of Keith Brown’s murder.5  

Brown was shot through his front door after someone knocked and tried to enter his 

home when Brown went to answer.6  Brown subsequently died from the gunshot 

wounds.7  Brown’s nine year old son, M.B., was the only person to have claimed to see 

the shooter.8  M.B. testified that when he heard the knock on the door, he looked out 

the window and saw a man with a gun.9 M.B. only saw the man for about 3 to 4 

                                           
4 Hankston v. Texas, 138 S. Ct. 2706 (2018), citing Carpenter v. United States, 138 S. Ct. 2206 (2018). 
 
5 10 R.R. at 287-315.  
 
6 8 R.R. at 181-186. 
 
7 10 R.R. at 143. 
 
8 9 R.R. at 107 & 147. 
 
9 9 R.R. at 112-28. 
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seconds.10  Six months after the shooting, M.B. identified Hankston in a photo array.11   

Cell Phone Records  

After Hankston was arrested, the State obtained his cell phone records pursuant 

to a sealed application and court order issued in accordance with Tex. Code Crim. Proc. 

art. 18.21 and 18 U.S.C. §2703(c) and (d).12 The application stated that the records were 

being requested because law enforcement believed the records would “assist [the] 

investigation by providing information as to who [Hankston] was in contact with on 

the date of the Complainant's murder.... [and] will also aid in proving/disproving the 

defendant's whereabouts before and after the murder.”13 The court order granting the 

State’s request permitted the State to obtain cell phone records for the twelve months 

preceding the issuance of the order.14  Sprint, Hankston’s cellular service provider, 

complied with the court order and produced over 1,150 pages of records for a period 

of 206 days, between May 1, 2011 and November 22, 2011.15  The records showed each 

of Hankston’s incoming and outgoing calls, along with the cell tower and directional 

                                           
10 9 R.R. at 137. 
 
11 10 R.R. at 332.  
 
12 4 R.R. at 5-6. 
 
13 Court Exhibit 1. 
 
14 Court Exhibit 1.  
 
15 Hankston v. State, 517 S.W.3d at 116; (20 R.R. – 24 R.R.). 
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sector of the tower that Hankston’s phone connected to at the start and end of several 

of the calls.16  

Hankston’s Motion to Suppress alleging the State violated his constitutional 

rights under the Fourth Amendment of the U.S. Constitution and Art. 1 §9 of the Texas 

Constitution by obtaining his cell phone records without a warrant was denied by the 

trial court.17  

SUMMARY OF THE ARGUMENT 

In Carpenter v. United States,18 the Supreme Court held that accessing seven days 

of historical cell site location information (CSLI) is a search under the Fourth 

Amendment and as such the Government is generally required to get a warrant as 

opposed to obtaining the records through a court order issued under 18 U.S.C. §2703(c) 

and (d). This Court’s previous opinion held Hankston’s rights regarding his call logs 

and CSLI are the same under both the Fourth Amendment and Art. 1 §9 of the Texas 

Constitution.  Hankston’s rights were violated under both the Fourth Amendment and 

Art. 1 §9 because records containing 206 days of CSLI were obtained without a warrant,  

While the federal exclusionary rule contains a good faith exception for evidence 

obtained when a search is conducted in reasonable reliance on subsequently invalidated 

                                           
16 11 R.R. at 256, 265-267, 279. 
 
17 6 R.R. at 8-9.  

18 Carpenter v. United States, 138 S.Ct. 2206 (2018). 
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statutes, Tex. Code Crim. Proc. 38.23 does not.  The good faith exception in art. 

38.23(b) applies only searches conducted with a warrant.  The records were obtained 

without a warrant, as conceded by the State, and should have been suppressed.  

Hankston was harmed by the failure to suppress the CSLI because the CSLI was 

used to bolster the otherwise questionable eyewitness testimony and tie the remaining 

evidence to the murder that would otherwise be inconsequential.  The State used the 

CSLI to argue Hankston’s guilt during closing.  Because the CSLI was a recurring theme 

throughout the trial and was so intertwined with the admissible evidence, it cannot be 

said beyond a reasonable doubt that CSLI did not contribute to the conviction. This 

Court should reverse and remand for a new trial.  

ARGUMENT  
 

This Court’s Holding 

 In a unanimous opinion, this Court affirmed Hankston’s conviction, and held 

“Appellant’s rights pertaining to call logs and cell site location information possessed 

by a third party are the same under both the Fourth Amendment and under Art. I, §9.”19 

Applying the third party doctrine to this case, the Court further held “the State's 

acquisition of Appellant's cell phone records pursuant to a court order did not violate 

Art. I, §9 of the Texas Constitution.”20  

                                           
19 Hankston v. State, 517 S.W.3d 112, 113 (Tex. Crim. App. 2017), cert. granted, judgment vacated, 138 S. 
Ct. 2706 (2018). 
 
20 Id.   
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Carpenter v. United States  

 In Carpenter, as in this case, the defendant’s cell phone records were obtained 

through a court order issued under the Stored Communications Act which only requires 

a “showing that the records sought ‘are relevant and material to an ongoing criminal 

investigation.’”21  The Government invoked the third party doctrine to argue Carpenter 

did not have an expectation of privacy in his CSLI records.  The Supreme Court rejected 

this argument, and declined to apply the third party doctrine stating:   

Given the unique nature of cell phone location records, the fact that the 
information is held by a third party does not by itself overcome the user's 
claim to Fourth Amendment protection. Whether the Government 
employs its own surveillance technology as in Jones or leverages the 
technology of a wireless carrier, we hold that an individual maintains a 
legitimate expectation of privacy in the record of his physical movements 
as captured through CSLI. The location information obtained from 
Carpenter's wireless carriers was the product of a search.22 

 
The Court further held “the Government must generally obtain a warrant 

supported by probable cause before acquiring [CSLI] records” and an order issued in 

accordance with 18 U.S.C. §2703(d) “is not a permissible mechanism for accessing 

historical cell-site records.23  

                                           
21 Carpenter at 2212 citing 18 U.S.C. § 2703(d) 
 
22 Id. at 2217. 
 
23 Id. at 2221.  
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In this case, as conceded by the State at the motion to suppress 

hearing,24  Hankston’s historical CSLI was obtained without a warrant and as such 

violated the Fourth Amendment under Carpenter.   As this court previously held, 

Hankston’s “rights pertaining to call logs and cell site location information possessed 

by a third party are the same under both the Fourth Amendment and under Art. I, § 9 

Hankston’s rights were also violated under Art. 1 §9 of the Texas. Constitution.25 

Exclusionary Rule and Good Faith Exception 

 After the Court’s decision in Carpenter, the federal circuit courts addressing CLSI 

obtained without a warrant have all refused to suppress the CSLI finding the records 

were obtained in good faith exception to the federal exclusionary rule.26 However, these 

decisions are not binding in this case, as Hankston specifically invoked Tex. Code of 

Crim. Proc. art. 38.23 as grounds to exclude the CSLI.27   

Article 38.23(a) provides that “no evidence obtained by an officer or other 

person in violation of any provisions of the Constitution or laws of the State of Texas, 

or of the Constitution or laws of the United States of America, shall be admitted in 

                                           
24 4 R.R. at 5.    
 
25 Hankston v. State, 517 S.W.3d 112, 113 (Tex. Crim. App. 2017), cert. granted, judgment vacated, 138 S. 
Ct. 2706 (2018). 
  
26 United States v. Chambers, No. 16-163-CR, 2018 WL 4523607 (2d Cir. Sept. 21, 2018); United States v. 
Chavez, 894 F.3d 593 (4th Cir. 2018) cert. denied, 2018 WL 3892873 (2018); United States v. Curtis, 901 
F.3d 846 (7th Cir. 2018); United States v. Joyner, 899 F.3d 1199 (11th Cir. 2018). 
 
27 C.R. at 100 & 106; 4 R.R. at 4.   
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evidence against the accused on the trial of any criminal case.”28  Article 38.23(b) 

contains an exception to exclusion by art. 38.23(a) for evidence “obtained by a law 

enforcement officer acting in objective good faith reliance upon a warrant issued by a 

neutral magistrate based on probable cause.”29  Art. 38.23 is the only state exclusionary 

rule and “while Article 38.23 to some extent “mirrors” the federal exclusionary 

rule, they are not identical.30  Instead, whether a recognized exception to a federal 

exclusionary rule also applies to Article 38.23 depends upon whether the exception is 

consistent with the language of Article 38.23.31  

In Love v. State,32 this Court held art. 38.23(b)’s good faith exception was “not 

triggered and the general statutory exclusionary remedy” applied when the State 

obtained the defendant’s text messages pursuant to a court order issued under 18 U.S.C. 

§2703(d).  The Court reasoned Article 38.23(b)’s  

good faith exception is “somewhat narrower” than the federal exception to the 
federal exclusionary rule, and it “makes no provision for evidence obtained in 
reliance upon a statute later held invalid, for example[.]”  Instead, under Article 
38.23(b), the good faith exception to the statutory exclusionary remedy applies 

                                           
28 Tex. Code Crim. Proc. art. 38.23(a). 
 
29 Tex. Code Crim. Proc. art. 38.23(b). 
 
30 McClintock v. State, 541 S.W.3d 63, 66–67 (Tex. Crim. App. 2017), reh'g denied, 538 S.W.3d 542 (Tex. 
Crim. App. 2017).  
 
31 Baker v. State, 956 S.W.2d 19, 23 (Tex. Crim. App. 1997) cited with approval by McClintock v. State, 
541 S.W.3d 63, 66–67 (Tex. Crim. App. 2017), reh'g denied, 538 S.W.3d 542 (Tex. Crim. App. 2017). 
 
32 Love v. State, 543 S.W.3d 835, 845 (Tex. Crim. App. 2016), reh'g denied (Apr. 12, 2017). 
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only when the law enforcement officer acted “in objective good faith reliance 
upon a warrant issued by a neutral magistrate based upon probable cause.”33  

 
Applying Carpenter and Love to this case dictates a conclusion that the trial court erred 

in failing to suppress Hankston’s CSLI, which was obtained via a court order as 

opposed to a warrant based on probable cause.  

Harm Analysis  
 
 Standard of Review  
 

The State argues that because the admission of evidence is a violation of Tex. 

Code of Crim. Proc. art. 38.23 any harm should be review under the non-constitutional 

standard provided by Tex. R. App. 44.2(b).34  In support of this argument the State cites 

Chavez v. State,35 and McCuller v. State.36 Both cases are distinguishable as neither 

defendant, unlike Mr. Hankston, was claiming a constitutional violation.  In Chavez, the 

defendant’s complainant was not that he had been deprived his rights under the Texas 

Constitution but that the trial court did not follow the statutory procedures in Tex. 

Code of Proc. 36.29(c).37  In McCuller, the evidence in question was obtained in violation 

                                           
33 Love v. State, 543 S.W.3d 835, 845 (Tex. Crim. App. 2016), reh'g denied (Apr. 12, 2017) (internal 
citations omitted). 
 
34 State’s Brief on Remand at 18-19. 
 
35 Chavez v. State, 91 S.W.3d 797, 800 (Tex. Crim. App. 2002). 
 
36 McCuller v. State, 999 S.W.2d 801, 805 (Tex. App. — Tyler 1999, pet. ref’d). 
  
37 Chavez at 801. 
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of the penal code by a private party not in violation of either the United States or Texas 

Constitution.   

Constitutional error is error that offends either the United States or Texas 

Constitution.38  This Court has held “the erroneous admission of evidence obtained in 

violation of the Fourth Amendment is assessed under Rule 44.2(a)'s constitutional 

standard.”39   This Court has also applied the Rule 44.2(a) standard when assessing harm 

when the State obtained a defendant’s text messages under a 2703(d) order.40  Thus the 

proper harm analysis is the constitutional standard in Tex. R. App. Proc. 44.2(a). 

Tex. R. App. Proc. 44.2(a) provides that when error is constitutional in nature 

the reviewing court “must reverse a judgment of conviction or punishment unless the 

court determines beyond a reasonable doubt that the error did not contribute to the 

conviction or punishment.” In applying the “harmless error” test, the court asks 

whether there is a “reasonable possibility” that the error might have contributed to the 

conviction.41  The analysis does not focus on the propriety of the trial's outcome, nor 

is the evidence evaluated “in the light most favorable to the prosecution.”42  Instead, 

                                           
38 Tate v. State, 988 S.W.2d 887, 890 (Tex. App. - Austin 1999, pet. ref'd). 
  
39 Hernandez v. State, 60 S.W.3d 106, 108 (Tex. Crim. App. 2001); Ward v. State, AP-74,695, 2007 WL 
1492080, at *1 (Tex. Crim. App. May 23, 2007) (not designated for publication. 
 
40 Love v. State, 543 S.W.3d 835, 845 (Tex. Crim. App. 2016), reh'g denied (Apr. 12, 2017). 
 
41 Love at 846 citing Mosley v. State, 983 S.W.2d 249, 259 (Tex. Crim. App. 1998) (op. on reh'g).  
 
42 Id.  
 



17 
 

the court is to “calculate as much as possible the probable impact on the jury in light of 

the existence of other evidence.” 43  In doing so the court is to consider such things as 

the nature of the error, the extent to which it was emphasized by the State, its probable 

collateral implications, and the weight a juror would probably place on the error.44  This, 

however, is not an exclusive list of considerations. Instead, the court considers every 

circumstance that logically informs a determination whether, beyond a reasonable 

doubt, a particular error contributed to the conviction or punishment.45  

Robert Brown’s testimony 

The State called Officer Robert Brown whose entire testimony concerned the 

cell phone records.46 His testimony consists of approximately 153 pages, almost twice 

as many as the eyewitness’ testimony.47 Brown analyzed the records for both call 

patterns and Hankston’s location based on cell site towers.  The CSLI placed Hankston 

in the area when the murder occurred.48  Brown testified the records indicated there was 

a six-minute period immediately preceding the time of the murder between 9:26 and 

                                           
43 Id. citing Wesbrook v. State, 29 S.W.3d 103, 119 (Tex. Crim. App. 2000). 
 
44 Love citing Snowden v. State, 353 S.W.3d 815, 821–22 (Tex. Crim. App. 2011). 
 
45 Id.   
 
46 11 R.R. at 230-313; 12 R.R. at 5-75. 
   
47 10 R.R. at 102-191. 
 
48 11 R.R. at 284. 
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9:32 when there was no phone activity.49 At 9:32:03 the records indicated “a transition” 

from sector 3 to sector 2 of tower 854.50 At 9:32:15 the CSLI shows Hankston’s phone 

in sector 3 of tower 109.51 Brown opined Hankston could not have been transitioning 

from Jordan’s home “because of the timeline we’re talking about. That’s a further 

distance to travel to get to that sector 2” and stated “he’s close to that sector line.”52 

Brown testified the CSLI activity showed “rapid movement” and was consistent with 

Hankston fleeing the area at the time of the murder.53    

CSLI’s Impact 

Contrary to the State’s assertion that the CSLI was “just one small piece of 

circumstantial evidence”54 and there is overwhelming evidence of guilt, it is the CSLI 

that gives significance to the remaining admissible evidence.   

Eyewitness Identification  

At trial, the State’s case rested on M.B.’s identification of Hankston as the 

shooter.  M.B. picked Hankston out of a photospread 169 days after the offense and 

                                           
49 11 R.R. at 296-297; State’s Exhibit 120.  
 
50 11 R.R. at 283-284.   
 
51 State’s Exhibit 120.  
 
52 11 R.R. at 298. 
  
53 11 R.R. at 309. 
   
54 State’s Brief on Remand at 23. 
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after previously not being able to identify anyone in two previous photospreads.55  The 

reliability of M.B.’s identification was hotly contested both pretrial and during trial. The 

defense presented expert testimony discussing factors shown to affect the reliability of 

eyewitness identifications and identifying which of these factors were present in this 

case.56  In response to this expert testimony, the State qualified Officer Burrows as an 

expert who testified that corroboration is “very important with eyewitness 

identifications” and that the majority of DNA exonerations involved uncorroborated 

eyewitness identifications.57  Burrows specifically identified Hankston’s CSLI as a piece 

of corroborating evidence and described it as being “very” significant in the 

investigation.58  Due to the questions surrounding M.B.’s identification of Hankston, 

the CSLI placing Hankston at the scene would have necessarily influenced the jury.  

Without the CSLI, it is possible the jury would have given more credence to the expert’s 

testimony and disregarded M.B.’s identification.   

“Corroborating” Evidence  

The CSLI bolstered M.B.’s identification and gave relevance to the majority of 

the evidence State relied on in its brief to argue the evidence of guilt is overwhelming.  

                                           
55 10 R.R. at 331-333. 
 
56 10 R.R. at 225-285. 
 
57 11 R.R. at 27 & 33.   
 
58 10 R.R. at 349; 11 R.R. at 33. 
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Specifically, 1) Hankston’s alleged motive to kill Brown due to Brown’s harassment of 

Jordan, 2) that Jordan testified that Hankston was not with her at the time she heard 

gunshots 3) a flurry of calls between Hankston and Jordan immediately after the murder 

and 4) that “both the appellant and his car matched the descriptions given by the 

witnesses of a suspect” fleeing from the scene.59    

Motive 

Whether or not Hankston would have a motive to want to kill Brown is not 

evidence of guilt, nor is it sufficient to prove identity.60  It is the motive combined with 

the CSLI placing Hankston in the area at the time of the murder that allows one to 

make the giant leap that Hankston may have been the shooter.  Without Hankston’s 

location, Hankston’s motive and opportunity is no greater than any of the other 

suspects the police ruled out in part because their CSLI did not place them at the 

scene.61  It is farfetched to argue Hankston was so enraged that he killed someone he 

did not know, within minutes of the police leaving Jordan’s apartment.  This is especially 

true when there is no evidence that Hankston had ever threatened Brown, or taken any 

actions when faced with Brown’s transgressions in the past. Jordan described 

                                           
59 State’s Brief on Remand at 23-24.    
 
60 Temple v. State, 390 S.W.3d 341, 360 (Tex. Crim. App. 2013).   
 
61 10 R.R. at 202 & 206; 11 R.R. at 124. 
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Hankston’s demeanor that night as not “acting crazy or irrational, in telling [Jordan] to 

do things, or that he was going to take this situation into his own hands.”62   

Jordan’s statement  

The State is correct that the CSLI has little impact on Jordan’s statement that 

Hankston was not with her when she heard the gunshots. The CSLI did not 

differentiate between Jordan’s or Brown’s home.   

Call logs  

At trial, the State’s witnesses concentrated heavily on Hankston’s call logs to 

draw the conclusion that Hankston was involved in the murder due to the frequency of 

activity and inactivity shown through the records.63  The old adage that there are three 

kinds of lies: lies, damn lies, and statistics is applicable when looking at Hankston’s call 

logs.    

Officer Brown testified the records indicated there was a six-minute period 

immediately preceding the time of the murder between 9:26 and 9:32 when there was 

                                           
62  10 R.R. at 77-78.  
 
63 In this Court’s original opinion, the Court declined to apply Richardson v. State, 865 S.W.2d 944 (Tex. 

Crim. App. 1993) to cell phone records and instead held 4th Amendment law would control.  In Smith 

v. Maryland, 442 U.S.735, 745 (1979), the Court held that there was no actual expectation of privacy in 

the phone numbers he dialed, the third party doctrine applied and the installation of a pen register 

was not a search requiring a warrant. In Carpenter, the Supreme Court specifically stated it was not 

“disturb[ing] the application” of Smith, thus the call log records in this case were admissible. Carpenter 

v. United States, 138 S. Ct. 2206, 2220, 201 L. Ed. 2d 507 (2018). 
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no phone activity.64  The State argued in closing the reason there was a six-minute gap 

is because Hankston was committing the murder during that time.65  The CSLI is what 

gave support to the State’s argument.  Looking at the call logs for the day of the murder, 

there are eleven other five to seven minute gaps in activity.66  These gaps in activity 

could certainly be where Hankston was engaged in any various types of mundane, 

everyday tasks such as taking a shower, cooking or walking the dog.  Without the CSLI 

showing Hankston was in the area, the gap is merely a six-minute gap that proves 

nothing.    

 The second extrapolation the State made from the records was that immediately 

after the shooting, Hankston had a higher call volume in the twenty-three minute period 

after the shooting than any other twenty-three minute period included in the records, 

and that a great majority of the calls were between Hankston and Jordan.67 The State is 

correct in that the CSLI does not affect the volume of calls, or that the records show 

Hankston and Jordan were calling each other during the time when Jordan testified they 

were at her parents’ house and later at Hankston’s mother’s house.  The CSLI does, 

however, affect the interpretation of those calls. The CSLI placed Hankston near the 

                                           
64 11 R.R. at 296-297.   State’s Exhibit 120.  
 
65 12 R.R. at 138.   
 
66 State’s Exhibit 109 pages 58-67.   Counsel is attaching the relevant pages with the gaps highlighted 
for the Court’s convenience as Appendix A.   
 
67 11 R.R. at 39-40.   
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crime scene but away from Jordan’s home and moving in a rapid manner.68  This one 

piece of information is what allowed the jury to accept the inference of guilt suggested 

by the officers.   

Without the CSLI, there are numerous reasonable explanations concerning the 

call logs, all of which lead to reasonable doubt of Hankston’s guilt. Whether the records 

show a “flurry of activity” is a matter of opinion.  An overview of the entirety of the 

call logs suggest Hankston normally uses his phone in bursts.69 For example, in the 30 

minute period between 1:05 p.m. and 1:32 p.m. on May 19, 2018, Hankston called 

Jordan eight times, and she called him twice.  All of these calls were before Brown went 

to Jordan’s apartment.70  The number of phone calls between Hankston and Jordan at 

either 1:00 in the afternoon or at 9:30 at night could represent a fight between a 

boyfriend and girlfriend that no one remembers 5½ months after the fact when Jordan 

was first interviewed.71   The call logs at 9:30 p.m. could also be interpreted as one 

continuous call that keeps getting dropped and the parties both try to call each back as 

several of the call times indicate an outgoing call overlapping with an incoming and 

                                           
68 11 R.R. at 309. 
 
69 See State’s Exhibit 109.   
 
70 State’s Exhibit 109 page 61.   Counsel is attaching copies of the pages for May 19, 2011 with the 
entries between Hankston and Jordan for the Court’s convenience as Appendix B.   
 
71 10 R.R. at 54 & 82.  
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routed call. 72    In such a situation, the number of calls are artificially inflated.  Out of 

the 328 entries for May 19, 2011 there are 99 between Hankston and Jordan, 70 of 

which are before Brown came to Jordan’s apartment.73  Quite simply, without the CSLI, 

the records merely show that Hankston and Jordan communicate via cell phone quite 

often during the day.    

Maroon Car74  

The fact that Hankston may have driven a maroon car at the time of the murder 

has very little relevance absent the CSLI data.   The CSLI placing Hankston in the area 

is what gives the color of his car even a modicum of probative value.  There was no 

testimony that Hankston was the man the witness saw driving away.  Without the CSLI, 

all the evidence proves is that Hankston drove a very common car in a common color, 

which is not evidence of guilt.75  

  

                                           
72 State’s Exhibit 109, page 65.  See Appendix B. 
 
73 State’s Exhibit 109 pages 58-67.   See Appendix B.   
 
74 The wording of the State’s argument that “both the appellant and his car matched the descriptions 
given by witnesses who had fled from the scene” could be misinterpreted. State’s Brief on Remand at 
page 24.  M.B. is the only witness to have described the shooter.  A separate witness, who did not 
testify, informed the police he saw a maroon Honda Civic leaving the area.  10 R.R. at 184-185.   
 
75 Two other suspects in the case also drove maroon vehicles.  Howard Ambush was connected to a 
maroon Pontiac Bonneville and Christopher Theall owned or drove a maroon Chrysler Sebring.  10 
R.R. at 197 & 297. 
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State’s closing 

In eight pages of closing argument, the State mentioned the CSLI directly or 

indirectly four times.  The State argued Hankston was fleeing the scene because he was 

guilty of murder.76  The only evidence of flight came from the testimony of Robert 

Brown, who made that conclusion due to the movement shown by the CSLI.77   A few 

seconds later, the State states “something significant is happening.  And what do we 

know? The defendant goes to [Jordan’s] apartment, which is in the area, which is 

confirmed by cell site information.”78  This line of argument rests solely on the CSLI.  

Later in the closing argument, in doubting Jordan’s testimony about Hankston’s 

whereabouts, the prosecutor referenced the CSLI on two different occasions.  The first 

occasion concerned Jordan’s testimony that Hankston was with her when the police 

arrived at the murder scene.  The prosecutor stated “That’s not true, because Gareic 

Hankston was nowhere to be found.  At 9:32 p.m. he’s leaving that area and does not 

move again until 10:00 o’clock.”79   In the second instance, the prosecutor urged the 

jury to look at the records and slides to rebut Jordan’s testimony that she and Hankston 

were together all night.80   The slides the prosecutor is referring to are slides prepared 

                                           
76 12 R.R. at 136-137.   
 
77 11 R.R. at 309.   
 
78 12 R.R. at 137. 
 
79 12 R.R. at 139.  
 
80 12 R.R. at 141.  
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by Robert Brown as part of his power point, and were introduced into evidence as 

State’s Exhibits 119-126.81   The first five of these slides specifically summarizes the 

CSLI activity and tracks Hankston’s alleged movements on the night of May 19, 2011.82  

The CSLI was a recurring theme throughout the State’s closing and as such supports a 

finding of harm.  

Conclusion  

The CSLI was the evidence the State needed to shore up M.B.’s questionable 

identification and to give significance to the other evidence. The reliability of M.B.’s 

identification was hotly contested at trial. Without the CSLI, the State was left with an 

identification by a nine year old boy, who only saw the shooter for 3-4 seconds at night 

and did not identify Hankston until 169 days after the offense. As argued above, the 

evidence that State’s witnesses characterize as corroborating M.B.’s identification fails 

to rise to the level of proof, without being placed in the context of Hankston’s location.  

Finally, the State used the CSLI to argue Hankston’s guilt during closing argument.   

The CSLI is so intertwined with the remaining admissible evidence, it cannot be said 

beyond a reasonable doubt that CSLI did not contribute to the conviction.    

  

                                           
  
81 11 R.R. at 234-242. 
 
82 The slides in question negates the State’s argument that the admission of the CSLI was harmless, 
because the jury “never specifically asked for the location data.” State’s Brief on Remand at page 20. 
With the slides, the jury did not need the actual records to consider the CSLI.  



27 
 

PRAYER 

For these reasons, Hankston prays this Court reverse the opinion of the court of 

appeals and remand for a new trial.  

       Respectfully submitted, 

       ALEXANDER BUNIN 
       Chief Public Defender 
       Harris County Texas  
             
       /s/ Angela Cameron 
       ANGELA CAMERON 
       Assistant Public Defender  
       1301 Franklin, Suite 100 
       Houston Texas 77002 
       (713) 368-0016 
       TBA No. 00788672 
       email: angela.cameron@pdo.hctx.net 

 

CERTIFICATE OF SERVICE 
 
I certify that I provided a copy of the foregoing petition to the Harris County District 

Attorney and the State Prosecuting Attorney via e-filing service on the 13th day of 

November 2018. 

     
       /s/ Angela Cameron 
       ANGELA CAMERON 
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